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ORDER 
 

Per Bench: 

 

The  cap t ioned  appea l s  have  been  p refe r r ed  b y the  a ssessees  

aga ins t  t he  separa t e  o rde r s  of  t he  Commiss ione r  of  Income  Tax  
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(Appea l s ) ,  [here inaf t e r  re f e r r ed  to  a s  CIT(A)] ,  Sh imla  da ted  

27 .10 .2017  ( in  ITA No.  1668 /Chd /2017)  and  da ted  24 .10 .2017  ( in  

ITA Nos  1669  & 1670 /Chd/2017) .  

2 .  The sole  issue ra ised in  these  appeals  re la tes  to  the  act ion of  the  

CIT(A) in  disal lowing the  c la im of  deduct ion @ 100% us 80IC of  the 

Income-tax Act ,  1961 ( in  shor t  ' the  Act ' )  on account  of  substantia l  

expansion of  the  Uni ts .   

4 .  During the  course  of  hear ing before  us ,  i t  was brought  to  our 

not ice  that  the  issue involved in  these  appeals  has  a l ready been 

adjudicated by the  Hon’ble  Himachal  Pradesh High Court  vide their  

order  dt .  28 November  2017 in  the  group of  cases  with  the  lead case 

t i t led as  M/s  Stovekraf t  India  vs .  Commissioner  of  Income Tax,  ITA 

No.20 of  2015,   and i t  was pointed out  that  the  Hon’ble  High Court  had 

decided the  issue in  favour  of  the  assessee,  holding that  there  is  no bar  

in  the  said  sect ion  denying the  benef i t  of  hundred percent  deduct ion to  

new uni ts  under taking substant ia l  expansion.  Our  a t tent ion was drawn 

to  the  re levant conclusions  of  the Hon’ble  High Court  in  this  regard a t  

para  55 of  the  order  as  under :  

 “55.Thus,  in  v iew of  the  above discussion,  these  appeals 

are  al lowed and orders  passed by the  Assessment  Off icer  as 

wel l  as  the  Appel late  Authori ty  and the  Tribunal ,  in  the  case 

of  each one of  the  Assesses ,  are  quashed and set  as ide,  

holding as  under:  

 (a ) Such of  those undertakings or  enterprises  which were 

es tabl ished,  became operat ional  and funct ional  pr ior  to  

7 .1 .2003 and have undertaken substant ial  expansion between 

7.1 .2003 upto 1 .4 .2012,  should be ent i t led to  benef i t  o f  

Sect ion 80-IC of  the  Act ,  for  the period for  which they were 

not  ent i t led to  the  benef i t  o f  deduct ion under  Sect ion 80-IB.  
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 (b )  Such of  those uni ts  which have  commenced product ion 

af ter  7 .1 .2003 and carried out  substant ial  expansion prior 

to  1 .4 .2012,  would also be ent i t led to  benef i t  o f  deduction at  

di f ferent  rates  of  percentage s t ipulated under  Sect ion 80-IC.   

(c )  Substant ial  expansion cannot  be  conf ined to  one 

expansion.  As  long as  requirement  of  Sect ion 80-IC(8)(ix )  is  

met ,  there  can be number of  mul t iple  substant ial  expansions.   

(d )  Correspondingly ,  there  can be more than one ini t ia l  

Assessment  Years .   

(e )  Within  the  window period of  7 .1.2013 upto 1 .4 .2012,  an 

undertaking or  an enterprise  can be ent i t led to  deduct ion @ 

100% for  a  period of  more than f ive  years .   

( f )  Al l  th is ,  o f  course ,  i s  subject  to  a  cap of  ten years .  

[Sect ion 80-IC(6)] .   

(g )  Uni ts  c laiming  deduct ion under  Sect ion 80-IC shal l  not  

be  ent i t led to  deduct ion under  any other  Sect ion,  contained 

in  Chapter  VI-A or  Sect ion 10A or  10B of  the  Act  [Sect ion 

80-  IB(5)] .” 

 

5 .  Ld.  DR fair ly admit ted that  the  issue is  squarely covered by the  

above decis ion of  the Hon'ble  jur isdic t ional  High Court .  I t  was,  

however ,   submit ted that  the  issue be res tored to  the  f i le  of  the 

Assessing off icers for  ver if icat ion as  to  whether the assessees  have 

actual ly carr ied out  the  substant ia l  expansion to  be ent i t led to  c la im 

deduct ion u/s  80IC of  the  Act .   

6 .  We do not  agree  to  the  above content ion ra ised by the  Revenue at  

th is  s tage.  A perusal  of  the order  of  the  Assessing off icers  reveals that  

the  Assessing off icers  have not  disputed that  the  assessees  uni ts  have 

carr ied out  substant ia l  expansion as provided under  clause (b)  of  sub 

sect ion (2)  read with  c lause ( ix)  of  sub sect ion (7)  of  sect ion 80IC of  

the  Act .    Almost  s imilar  view has  a lso been taken by the  Hon'ble  

Himachal  Pradesh  High Court  in  the  case  of  ‘M/s  Stovekraf t  India  vs .  
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Commissioner  of  Income Tax’  (supra)  in  the  fol lowing concluding para 

of  the  order : -  

“58.   On facts ,  we may clari fy  that  the  Revenue has not  

disputed,  (a) the  uni ts  having carried out  substant ial  

expansion wi thin  the  def ini t ion of  the  Sect ion,  (b) their  

ent i t lement  and extent  of  deduct ion would be dependent  upon 

interpretat ion of  the  relevant  provis ions .” 

We, therefore ,  do not  f ind any just i f ication a t  th is  stage to  give the  

Assessing off icers   a   second innings to  re-examine undisputed facts .  

7 .  In  view of  the  above discussion,  the  impugned orders  of  the 

CIT(A) are  se t  as ide  and the AOs are  directed to  grant to  the assessee 

deduct ion a t  the  ra te  of   hundred percent  of  i t s  e l igible  prof i ts ,   as  per  

the  rul ing of  the jur isdic t ional  High Court  in this  regard in  the case of  

‘M/s  Stovekraf t  India  vs .  Commissioner  of  Income Tax’  (supra) .  

8 .  In  the  resul t ,  the  appeals  of  the assessee,  therefore ,  s tands 

a l lowed.  

  Order  pronounced in  the  Open Court   

  Sd/-       Sd/- 

 (ANNAPURNA GUPTA)     (SANJAY GARG) 

ACCOUNTANT MEMBER      JUDICIAL MEMBER 

Dated :  26.03.2018 

Rkk 
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